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FRAUDS. 


( Concluded.) 


We have now passed over in review, a considerable num- 
ber of the leading and most remarkable decisions of the courts, 
on the subject of the delivery of the goods within what is sup- 
posed to be the meaning of the statute. Many more might 
easily be added, but those already cited present the principal, 
and the varying phases of doctrine and opinion, which have 
prevailed, and an accumulation of cases, with minute variations 
of facts and circumstances, would serve rather to confuse and 
perplex the memory, than to throw any additional light on the 
subject, or fix in the mind any precise and definite ideas of the 
true operation and effect of the statute. Without, therefore, 
attempting to thread our way through what Chancellor Kent 
happily describes as the “labyrinth of cases that overwhelm 
and oppress this branch of the law,” it may be more profitable 
to return to the statute, and endeavour to deduce the true 
meaning and intention of the legislature from their own words. 
There is the more reason for this, as the courts in applying the 
law to the cases coming before them, have been more in the 
habit of referring to the opinions and decisions of their 
predecessors, than to the language of the law itself. 

The main object of the legislature appears to have been, to 
prevent contracts of sale from being set up and enforced on 
loose and general conversation, which is properly of a pre- 
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liminary nature and leading to a contract or agreement 
rather than constituting one,—conversation exceedingly liable 
to be perverted and misrepresented by designing and corrupt, 
as well as to be misunderstood and imperfectly reported by 
the fairest witnesses. A further intent may be fairly inferred 
from the general scope and particular provisions of this section 
of the law; that of protecting confiding and incautious men 
from being entrapped by the wary and artful into binding en- 
gagements from inconsiderate and unguarded expressions, 
when they never intended to give a binding and deliberate 
consent. Certainly it was not the intention to exclude parol 
proof altogether ; for this has not been done, but to require be- 
fore the admission of parol evidence of the agreement, some 
clear and unequivocal act of the parties, proving beyond a 
doubt, that a deliberate contract had been made. The law, 
therefore, provides, that where earnest is given, or a part of 
the price is paid, or a part of the goods have been received, 
the contract shall be binding on the parties. In each of these 
cases, both parties have clearly expressed their intention of 
entering into a binding contract; and when these acts have 
been performed, the terms of the contract may be proved by 
the same evidence that they might have been before the statute. 
If earnest is given as part of the price paid by the purchaser, 
it must be received by the vendor; and if part of the goods are 
received by the purchaser they must be delivered by the 
vendor. By either of these acts, both parties give proof, free 
from all ambiguity, of their consent to the contract; and 
these facts may be proved by parol evidence. The fact of a 
contract being thus established, the door is opened for the ad- 
mission of parol evidence of its terms. But if the contract is 
not established in one of these modes, then if it is by parol 
there must be a delivery, or the contract will be incomplete 
and void. 

When the goods are delivered at the time of the contract, 
the statute, evidently, has no application. There can be then 
no danger of a contract being set up by surprise, because the 
parties never executed it. And so also, when the goods are 
delivered afterwards, nothing can be wanting to prove the 
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consent of the parties and establish the contract, when they 
have carried it into execution. ‘The statute does not mention 
delivery, except only when part is delivered, and then it is the 
statute proof of the consummation of the bargain. And here 
the language is peculiar and emphatic, “shall accept and 
actually receive the same,” that is, a part. Taking the re- 
duplication, “ accept and actually receive,” it may, perhaps, 
be fairly implied in the delivery of a part, that the part must 
come into the possession of the buyer in the strictest sense of 
the word, for the purpose of completing the contract, so that 
he may have a personal opportunity to examine the goods 
himself, and determine whether he will accept them or not. 
But the courts have, very erroneously as it appears to me, in 
some cases extended these emphatic words, which in the 
statute apply only to a delivery of a part, to a delivery of the 
whole. When the delivery is of the whole, the contract is not 
affected by the statute, but it remains as it was at the common 
law. 

What then is a delivery? It is nothing else than the trans- 
fer of the possession. We have already seen that the transfer 
of the dominion is effected by the contract, but the transfer of 
the possession is by delivery. This takes place in its simplest 
form, when the thing is put into the hands of the purchaser by 
the vendor, with the intention of giving him the possession under 
the contract. But in point of fact this is rarely done. Tra- 
dition, as has been observed by one of the late commentators 
on the Roman law, is only one mode of transferring the 
possession, and it may be supplied by others.* Any act of the 
vendor in execution of the contract, concurred in by the pur- 
chaser, by which he puts the property under the control and 
at the disposal of the purchaser, is a transfer of the possession, 
having all the legal effects of an actual tradition from his 
hands, and is a receipt and acceptance of the possession by 
the purchaser. Under the Roman law, such an act transferred 
both the property and possession. “It is not necessary,” says 
Paulus, “ to take possession by « corporal act, corpore et actu 


* Inst. de Just., Expliquees, Liv. 2. 1. 45, No. 396. 
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but it may be done by the eyes and will, occulis et aspectu. 
We have a proof in those things which by their magnitude 
cannot be moved, as columns, for they are held to be delivered 
if the parties consent in the presence of the things in re presenti ; 
and wine is held to be delivered when the keys of the cellar 
are delivered to the buyer.”* We have seen that the delivery 
of the documentary evidence of titles is equivalent toa delivery 
of the goods, and carries with it the legal possession because 
it transfers the control of the property to the purchaser. This 
was admitted by the Roman law ; instrumentis donatis et tra- 
ditis, et ipsorum mancipiorum donationem et traditionem factam 
intilligis.t The delivery to the purchaser of a written order 
on a storekeeper or wharfinger on a contract of sale, places 
the goods at his disposal. The contract changes the right of 
property, and the acceptance of the order transfers the legal 
possession without the assent of the person having the custody 
of them. As soon as he has notice of the order, surely, if not 
before, he holds the goods for the buyer, and his possession is 
the possession of the buyer. The delivery of goods to a 
carrier, when he is the agent of the buyer, is in law a delivery 
to the buyer himself for all purposes, except the equitable right 
of stoppage in transitu. For we may receive and hold goods 
by an agent as well as personally. Such is the intention of 
the parties, and it is a principle of natural equity and right, that 
the will of the owner intending to transfer his goods, should 
be held valid.{ Any act of the vendor, by which he intends 
to divest himself of the possession and control of the goods 
and transfer it to the purchaser, concurred in by the buyer with 
the intention of assuming the control and possession of the 
goods, amounts to a legal delivery. And, if the contract of 
sale, executed by the delivery of the goods, is after the delivery 
at all affected by the statute, whether delivered at the time of 
the contract or afterwards, such a delivery, it would seem, 
must satisfy the statute. It is immaterial whether the delivery 
be actual or symbolical, whether made to the buyer personally 


* Dig. 41. 2. 1. §25, Tt Code, 8. 54. 1. 
+ Dig. 41. 1.9. §3. Nihil enim ‘tam conveniens est naturali equitate, quam 
voluntatem domini volentis rem suam in alium transferri, votam haberi. 
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or to his agent or servant, provided it be such a delivery as 
transfers the legal possession. And such is the opinion of 
Chancellor Kent.* 

Writing. We nowcome to the last mode of perfecting the con- 
tract, that of writing. When there has been no earnest given, 
or part payment made, nor delivery of a part or the whole of 
the goods, the bargain, or a memorandum thereof, must be re- 
duced to writing, and be signed by the party to be charged, or 
there will be no binding contract. All previous to the signing 
1s considered as preliminary, and as only leading to a contract, 
so that if the terms of the agreement are stated in a bill in 
equity and confessed by the answer, if the defendant insists on 
the statute, he will not be bound.t+ 

What then is a note or memorandum to satisfy the statute ? 
It is evident, that a solemn instrument, formally drawn up and 
executed, is not required, but such informal notes and memo- 
randa only, as are usually made in the hurry of business. It 
is not necessary that the memorandum should be all in writing, 
but may be partly in print.t Nor is it necessary that the 
whole contract be on one piece of paper, but two or more may 
be connected together by reference to each other, to make out 
the entire contract. This is usually the case, when the con- 
tract is entered into by letters, and the whole correspondence 
may be examined to make out the entire contract.§ But all 
the terms and conditions constituting the whole contract, must 
appear in writing, and no deficiency can be supplied by parol 
proof, the principal object of the statute in requiring writing 
being to exclude this kind of evidence. The writing must, 
consequently, show the subject matter of the contract, that is, 
the thing; must state the price, when a particular price is 
agreed,|| must contain the names of the parties, but need be 
signed only by the party against whom it is sought to be en- 


* 2 Com 504; 2 Barn. & Cress. 511, Phillips v. Bistoli. 

¢ 2 Story’s Equity, §757. 

+ 2 Bos. & Pall. 238, Sanderson v. Jackson; 3 Esp. 180, S.C. The name of 
the party being printed in a bill of parcels, was held sufficient. 

§ 3 Adol. & Ellis, 355, Dobell ». Hutchinson. 

{ 5 Barn. & Cress. 588, Ellman v. Kingscote ; 2 Barn. & Cress. 627, Kain v. Old. 
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forced, although in this case the other party will not be bound. 
If no price is agreed, none need be stated, and the law will then 
imply a reasonable or the market price.* 

The contract must be signed by the party to be charged, 
but the signature need not be at the bottom of the paper. It 
is sufficient if the name of the party appear in his own hand- 
writing in any part of the written contract, if it is placed there 
for the purpose of authenticating the paper: as I, James 
Crookland, agree to sell, or in the third person, W. P. has 
agreed to sell, &c.t Nor is it in all cases necessary, that the 
party write his name. Where the vendor delivered to the 
purchaser a bill of parcels in which his name was printed, and 
in which he inserted the buyer’s name in writing, this was 
held te be an admission that his name was put there by his 
authority.[ Nor need the signature be on the same paper, 
which contains the terms of the bargain, but if it be on another 
referring to one which does contain them, it will be a compli- 
ance with the statute. A letter referring to a bill of parcels 
has been held to be a constructive signing of the contract.§ 
And if there is a contract in writing binding one party, any 
note signed by the other containing the terms of the bargain or 
referring to a paper which does contain them will make it 
binding on him.|| 

When the contract is signed by both parties in any manner 
that is held to be a compliance with the statute, it becomes a 
complete contract, irrevocable but by mutual consent. But if 
it is signed by one only, then he is bound and the other is not. 
This is the plain import of the terms of the statute, and has 
been repeatedly affirmed by the decisions of the courts. It 
then constitutes what the civilians have called a unilateral con- 
tract.** When one party only is bound, it is not properly a 


* 10 Bing. 482, Hoadly v. McLaine. 

{ 1 Esp. 189, Knight v. Crockford; 1 Russ. & Milne, 625, Profert v. Parker. 

+ 3 Maul & Selw. 286, Schneider v. Norris. 

§ 2 Bos. & Pull., 238, Sanderson v. Jacksen ; 1 Bing. 9, Jackson v. Lower. 

{ 3 Ad. & El. 355, Dobell v. Hutchinson. 

{ Sugden’s Law of Vendors, ch. 3 sec. 3; 2 Bing. N. C., 735, Laythorp 
v. Boland. 

** Pothier Obligations, No. 9; Davanton Droit Civile, vol. 10, No. 69, 73. 
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contract, for that, ex vi termini, implies a concurrence of wills 
and mutual obligations, and so the word is defined by Ulpian. 
Contractum autem ultro utroque obligationem pareri.* It is 
properly an act of the party signing, as distinguished from a 
contract constituting a unilateral obligation. 

When the agreement is signed by one party only, to be 
binding on him, it must be delivered, or there must be some 
act on his part equivalent to a delivery. For it is a rule 
founded in the.reason and nature of the thing, that an act pro- 
ducing a unilateral obligation, does not become complete and 
binding, nor can it be used in evidence against the party while 
he retains it in his possession or control. It is only by re- 
mitting it into the hands of the other party that he confers a 
title and shows his intention of being bound.t 

The memorandum may be signed by an agent of the party, 
and it is well settled that the authority of the agent need not 
be shown in writing.[ But the agent must be some third per- 
son; the buyer or his agent cannot sign for the vendor, nor 
the vendor or his agent for the buyer.§ One person cannot 
ordinarily be the agent of both parties in the same transaction. 
But there are some apparent exceptions to this rule. In sales 
by auction, the auctioneer is properly the agent of the seller ; 
but after the goods are struck off, he is recognized as the agent 
of the buyer for the purpose only of signing his name to the 
catalogue against the article sold.|| But the catalogue must 
either contain the conditions of sale, or be annexed to them, 
or refer tu another paper which does contain them, otherwise 
it will not be acontract in writing within the statute. Reading 
the conditions from another paper at the time of the sale, will 
not satisfy the statute] A broker is also usually the agent 


* Dig. 50.16.19. The distinction of contracts into unilateral and bilateral 
is not found i in the text of the Roman law, but is a refinement introduced by the 
commentators. Work. Jas Romanum Privatom, vol. 2, No. 407. 

+ Pothier Obligations, No. 749, in Evans’ translation, 714; Toullin Droit 
Civile, vol. 8, No. 349. 

¢ 9 Vesey, 250, Coles v. Trewthick ; 2 Taunt. 98, Emerson v. Hulis. 

§ 5 Barn. & Ald. 333, Fairbrother v. Simmons; 15 East. 103, Cooper v. Smith ; 
5 Bing. N. C. 603, Graham v. Mason. 

f 3 Burr. 1921, Simon v. Motivas. 

4 2 Barn. & Cress., 945, Kenworthy v. Scholfield; 7 East, 558, Hinds v. 
Whitehouse. 
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for both parties, not for the purpose of settling the terms of the 
bargain, but for reducing it to writing, and signing the names 
of both parties; and his bougat and sold notes delivered, con- 
summate the contract and bind both. But this is the case 
only when he is employed merely to make the memorandum 
of the contract on the terms agreed by the parties. If he is 
authorized to negotiate the terms, he is agent only for the party 
who employs him, and the general law of agency applies ; he 
cannot then be the agent of the other party.* 

Having thus far been considering the different solemnities 
required to render the contract valid and binding, we will now 
inquire what contracts fall within the statute. This section 
applies to all sales of goods, wares, and merchandise when 
the price exceeds the sum named. The question then may 
arise, what are goods, wares, and merchandise? There are 
two classes of contracts, both of frequent occurrence, which 
have given rise to much discussion, and some diversity of 
opinion, whether they come within the purview of the statute or 
not, that is, whether they are contracts for the sale of goods, 
wares, and merchandise. The first is, contracts for the sale of 
things, which, at the time of the contract, are attached to the 
soil and make part of the realty. The second is, contracts for 
the sale of articles, which, at the time of the contract, are not 
in existence, but remain to be fabricated or manufactured. 

In the sale of things attached to the soil, as standing trees, 
growing grass, or the industrial fruits of the earth raised by 
cultivation, as corn, potatoes, or turnips, and remaining in the 
ground when the bargain is made, the question on which 
opinions have been divided is, whether these are to be con- 
sidered as goods, and so within one branch of the statute, (the 
17th section of the English statute,) or is it to be considered 
as a sale of an interest in the land, and so within another 
branch, (4th section.) If the contract is in writing, it is not 
very material to the decision of the particular case, whether 
it is held to be a contract for an interest in land or for a sale 
of goods, the language of both sections as to the writing being 


* Story on Agency, No. 31. 
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substantially the same. But if it be held to be a contract for 
an interest in land, it must be in writing or it will be void. 
And if it be held to be a contract for the sale of goods, then 
the bargain may be rendered valid by giving earnest, or by 
payment of part of the price, and in some cases by delivery 
and acceptance of part of the goods, if they are in a condition 
to be delivered. The decisions on this subject are very 
numerous, turning on very refined and subtle distinctions, and 
are not very easily reconciled.* After much discussion and 
doubt and some fluctuation of opinion, the doctrine of the 
courts seemsto have settled down to thi..—If, at the time when 
the thing is to be delivered and pass to the possession of the 
purchaser, it has the quality of a chattel, the bargain will be 
treated as a sale of goods and not of an interest in land. It 
will not alter the character of the contract whether the thing 
is to be separated by the seller and delivered by him, or is to 
be taken by the buyer ; and it is equally immaterial whether 
the thing at the time of the contract is in a state of maturity, 
or is still unripe and immature, as a growing crop, and is to 
receive further increment from the soil. If the intention of the 
parties is not to deal for an interest in the Jand, but only for 
the produce when it becomes mature and fit for use, it is 
properly, both by the intention of the parties and the nature of 
the transaction, a contract for the produce as goods, and not 
for the land. If the subject of the contract is to be severed 
from the land by the buyer, he has, by necessary implication, 
a right to enter on the land for the purpose of taking it. But 
a mere license to enter and pass over the land for a particular 
purpose, is not, like a permanent easement, properly an interest 
in the soil.t Nor does it make any difference whether the 
things sold are the natural and spontaneous, or the industrial 
produce of the soil, though in other respects, the law does 
make a distinction. For the produce of the land raised by 
annual cultivation, as corn, barley, or potatoes, &c., are emble- 


* 4 Kent. Comm., 450. note ; 1 Greenleaf’s Evidence, §271, note ; Long on Sales 
by Rand. 76. 31. 


+ Com. Dig.; Execution C. 4; 1 Salk. 368, Poole’s case; 5 Barn. & Cress., 
829, Evans v. Roberts; 10 Adol. & Ellis, 753, Jones v. Flint. 
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ments, and go to the executor or personal representative as 
personal estate, and not to the heir as part of the land, and 
may be taken in execution on a fieri fucias, while the natural 
produce of the land is part and parcel of the realty and is con- 
sidered as the land itself* When the owner of land sells 
standing trees or growing grass, to be delivered at a future 
day as timber or hay, it is clearly a sale of chattels as when 
he sells ungathered corn to be delivered when ripe. The same 
reason applies to a sale of rocks to be taken from a quarry, 
or gravel from a pit, though these seem more essentially to 
constitute a part of the realty. Though at the time of the sale 
they are annexed to, and make part of the land, and by a deed 
would pass as land, yet the contract contemplates them as 
separated from the freehold, and they pass to the purchaser as 
chattels. Such an agreement may be considered as a contract 
for a thing not in rerum natura at the time, but which is to be 
created or rather converted into a chattel, and to be delivered 
as such. In these cases, the parties never consider themselves 
as dealing for an interest in land.t A different doctrine has, 
however, heretofore been held by the courts in a variety of 
cases. 

But where, by the terms of the contract, the party is to have 
the possession of the land for the purpose of appropriating to 
himself the produce of it, this will be a contract for an interest 
in the land. If the contract be for all the corn or potatoes 
which the party may grow on an agreed lot of land, in what- 
ever terms the contract may be expressed, it is substantially a 
lease of the land. He must enter on the land and occupy it 
for the purpose of cultivating it, and so far as is necessary for 
the cultivation, he must have an exclusive possession. But if 
it be for all the corn or potatoes which the owner shall grow 
on the land by his own industry, whether to be delivered by 


* Com. Dig. Execution, C. 4; 1 Salk. 368, Poole’s case; 5 Barn. & Cress. 
829, Evans v. Roberts; 10 Adol. & Ellis, 753, Jones v. Flint. 

+ 1 Ld. Raym. 122; 4 Mite. 580, Maffin rv. Carpenter; 7 Greenl. 447, Erskine 
v. Plummer; 9 Barn. & Cress. 561, Smith v. Sarman, 2 Maul. & Selw. 205; 
Warwick v. Bruce. 

¢ 2 Brod. & Bing. 99, Teal v. Anty; 6 East, 602, Crosby v. Wadsworth ; 2 
Bos. & Pull., 452; 6 East, 614, Hanson v. Meyer. 
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the seller, or gathered when ripe by the buyer, it is essentially 
a sale of the produce. The contract contemplates the thing 
when in a state of maturity, and separated from the land ready 
for delivery. 

The principle to which the courts have come in the class of 
contracts which we have been considering is this, that the 
contract takes its legal character from the state of things at 
the time when the contract is to be executed, and the subject 
being then a chattel, and the object, the transfer of this chattel 
for a price in money, it is to be considered as a sale of goods, 
and not an agreement for an interest in land. But in another 
class of contracts for things fabricated by mechanical labour, 
and not made or completed at the time of the contract, a 
variety of cases have occurred, in which the courts have not 
followed this plain and practical rule of decision. As these de- 
cisions are apparently irreconcileable with the principle that 
has been stated, it may be expedient to give them a more ex- 
tended consideration. Contracts of this character have been 
found embarrassing, and given rise to opposite opinions in 
other systems of jurisprudence as well as in our own. 

In the first place then, it may be proper to observe, that 
formerly it was thought that the statute did not apply to ex- 
ecutory contracts, that is, such as were not immediately to be 
carried into effect. It was so ruled by Pratt, C. J., in Towers 
v. Osborn, and the authority of this decision was followed by 
Lord Mansfield in Clayton v. Andrews.* In each of these 
cases, something remained to be done to the article by the 
vendor before it was delivered. The first was a contract for 
a carriage, not then finished, and the second for wheat which 
was not thrashed. But in neither case, was the circumstance 
that something remained to be done to the article before it 
was delivered, adverted to, as the ground of the decision, but 
they were decided not to be within the statute, because they 
were executory contracts. The reason of the law, that is, 
the exclusion of perjury, obviously applies with more force to 
such contracts than to those which are to be executed im- 


* 1 Strang. 506; 4 Barr, 2101. 
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mediately by the delivery and transfer of the thing sold. And 
it is a fact which strikingly illustrates the slow growth of the 
science of law, that this manifestly unsound doctrine was not 
exploded until two centuries after the law was passed, and had 
been in operation. It was first decided by Lord Loughborough 
that contracts, to be executed at a future time, as well as those 
to be carried into immediate execution, were within the 
statute.* And his decision has been since followed as a just 
exposition of the law. It was afterwards pointedly remarked 
by Mr. Justice Grose, that a construction which excluded 
executory contracts from the operation of the law, would be 
equivalent to a repeal of the statute.t But the later decisions, 
which overrule the opinions of Pratt and Mansfield, proceed 
on the hypothesis, that the thing sold existed in a perfect state 
at the time of the contract. They do not reach, therefore, a 
large class of contracts for the sale of things, which at the 
time of the contract, are not in existence, but remain to be 
fabricated, or are incomplete and require something more to 
be done before they will be ready for delivery. The decisions 
of the courts on these cases, both in this country and England, 
appear to me to be directly at variance with the policy and 
the principle of the law. The reasoning by which they are 
vindicated, appear to be too artificial and refined to occur to 
the minds of men who are wholly occupied and engrossed by 
the active business of trade or commerce. The decisions 
also appear to proceed on conflicting principles, and to be not 
easily reconcileable with each other. 

In a variety of cases since the decision of Lord Lough- 
borough, the statute has been extended to sales, where the 
thing did not exist in a state of maturity and ready for de- 
livery at the time of the contract, as to contracts for the sale 
of growing and unripe fruits of the earth, to cases where 
something remained to be done to the article by the vendor 
before the delivery, as the sale of corn which was to be 
thrashed, the sale of flour to be manufactured from corn, and 


* 2 Hen. Black., 63, Rondeau v. Wyatt. 
t¢ 7 Term Rep., 14, Cooper v. Ellston. 
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put into barrels not yet made, and even to the sale of a crop 
of turnips to be grown, and the contract being made before the 
' seed was put intothe ground.* Onthe authorityof these decisions, 
with many others, involving the same principle, we should be 
authorized to say, that a contract for all the flour that should 
be made from wheat grown on a given lot of land, is a con- 
tract for the sale of flour, though at the time of the contract 
the seed is not put into the ground. It is evident in such a 
contract, that the rent of the land, the labour of the husband- 
man in cultivating and harvesting the crop, that of the miller 
in making the wheat into flour, and of the cooper in manufac- 
turing the barrels, are all elements to be considered in deter- 
mining the sum to be paid for performing the contract. But 
the courts have decided, that the whole complex contract shall 
take its name and character from the state of things when it is 
to be executed; and they have accordingly determined, that 
the subject of the contract is not the rent of the land, nor the 
labour involved in performing it, but that it is a simple contract 
for the sale of the flour. 

But there is another series of cases in which the law is 
developed in a different sense, and which are supposed to be 
governed by different principles. A contract for a coach or 
wagon not made or not completed, for a quantity of nails to 
be manufactured, for hoe shanks which remained to be made, 
for oak pins to be manufactured from planks, all these have 
been decided not to be contracts for the sale of the articles 
named, but contracts for the hiring of labour and work, al- 
though the contract is for the delivery of the article in a per- 
fect state, and at an agreed price for the thing.t 

The principal reason on which these decisions are vindicated 
is, that at the time of the contract, the thing itself did not 
exist, and therefore there was nothing to which it would attach, 
and which could be transferred.t If it be considered as a 
preseat sale, in the rigour of principle this is perfectly true. 


* 23 Wend. 270. Downs v. Ross; 5 Barn. & Ald., 613, Garbuth v. Watson ; 10 
Barn. & Cress., 446, Watts v. Friend. 

+ 18 John. 52, Crookshank v. Bussel ; 8 Cowen, 215, Sewell v. Fitch ; 19 Main. 
R., 137, Hight v. Ripley ; 3 Maul. & Sel. 173, Groves v. Buck; 21 Pick. 205, 
Nixer v. Howarth. ¢ 21 Pick., 207. 
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But it is evident, that substantially the same reason applies 
with the same force in the other series of cases in which the 
courts have arrived at precisely the opposite conclusion. 
Certainly the flour that is to be manufactured from wheat not 
yet sown, is no more existing in rerum natura, than the coach 
that is not made. In this series of decision, the court consider 
the contract to take its character from the state of things when 
the contract is made, and not when it is to be executed. In 
principle, then, these two classes of decisions appear to be 
diametrically opposed to each other, and as they stand on the 
same clause and words of the law, it would seem that they 
cannot both be correct. In this conflict of authorities, we are 
naturally led to look at the law itself to extract the meaning 
and intent of the legislature from their own words. 

If we look to the general reason and policy of the law, that 
is, the exclusion of the opportunities of perjury by the exclusion 
of parol evidence, it manifestly applies with all its force to this 
class of cases. This cannot admit of a doubt. Is there any 
thing, then, in the genius and principles of the common law, in 
the nature of the contract, or in the words of the legislature, 
which should exclude them from the statute. 

By the principles of the common law, the contract of sale of 
a thing certain, operates a transmutation of the property with- 
out delivery, as soon as the contract is complete. In this re- 
spect it differs from the Roman law, and that of those nations 
who have adopted the Roman law as the basis of their domes- 
tic jurisprudence. In that law, the contract gave only a jus 
ad rem, a right to demand the thing, or a right to damages for 
the non-delivery. It was a fixed principle in the Roman law, 
that the proprietary interest could only be transferred by de- 
livery or prescription, and not by contract.* But by the 
common law, the contract gives not only a jus ad rem, but a 
jus in re, and the purchaser, by virtue of the contract, 
after tendering the price, may take the goods as owner, with- 
out a delivery by the vendor. It results from this, that in our 


* Traditionibus et usucapionibus dominia rerum non nudis pactis transferuntur 
Code, 2. 3. 20 ; Pothier Pandictx, 41. 2. 62. t 2 Black. Com., 448. 
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law the contract of sale has its full effect only when its 
object is a thing certain and a thing in existence, for then 
only can there be a transmutation of property, and in 
strict propriety of language, then only is there a sale. When 
the subject matter of the contract is indefinite, there is no 
transmutation of property, because the contract does not ap- 
ply to any specific object. It is a contract for the sale of a 
thing in genere, and not for the sale of a species or individual. 
If I agree with Caius for the purchase of a hundred barrels of 
flour, described as being in a particular store, or a particular 
horse named in the agreement to be delivered at a future day, 
this is properly a sale or a contract of sale. The right of 
property passes as soon as the contract is complete, and the 
risk is with the purchaser. But if I agree with him for the 
purchase of a hundred barrels of flour, or a horse generally, 
without limiting the agreement to any certain flour or particu- 
lar horse, this is nota sale, nor in strict propriety a contract of 
sale, meaning thereby a sale. A right of property in no par- 
ticular thing is transferred, and the vendor may discharge the 
obligation of the contract, by the delivery of any individual or 
species that corresponds with the terms of the agreement. It 
becomes a sale absolutely, as soon as the individual to which 
the contract applies is ascertained, and from that time the 
right of property and risk are transferred to the purchaser, 
without an actual tradition of the thing. 

It has been before observed, that where, by the conditions of 
the contract, the thing is to be delivered at a future day, it 
was supposed not to be affected by the statute. The wonder 
is, not that this error is now corrected, but that it should ever 
have existed. The legislature chose the most appropriate 
words for designating a contract of this kind. The language 
is not no sale, nor no contract of sale, but no contract for the 
sale of goods, words not only comprehending, but in appearance 
studiously pointing out a contract to be carried into execution 
by the transfer of the possession at a future time. In the case 
supposed of the sale of flour, there is no doubt that such a con- 
tract, made in the usual course of business, and not as a mere 
wager on the price, or a gambling contract, is valid in law, 
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although the vendor may not have the flour when the contract 
is made.* He may discharge the obligation by going into the 
market and procuring the flour before the time of delivery. 
Strike out the word flour, and insert nails, hoe shanks, or oak 
pins, and where is the difference but in name? If the contract 
were with a merchant, who dealt in these articles by buying 
and selling, the case would not admit of doubt. It would be a 
contract for the sale of them. Why then, when the contract 
is with a manufacturer, should it be turned into a contract of 
hiring. If the contract for the flour were with a miller, it 
would, within the authority of the decisions, be as much a 
contract of sale as if made with a merchant, though he had 
not the flour at the time, and might discharge the obligation by 
the delivery of flour manufactured afterwards. Why not then 
when the contract is with a manufacturer of iron, wood or 
leather? Neither party, when entering into such an engage- 
ment, supposes it to be a contract for the hire of labour or 
work. The contract contemplated is that of a sale. The parties 
look to the thing as completed, and when the nails are delivered 
or are ready for delivery, and the identical nails, to which 
the contract applies, are ascertained, it isa sale. It appears 
to me that the true intent and meaning of the statute is de- 
veloped in the first series of cases, and is departed from in the 
second. 

If this be a correct view of the law, it extends to executory 
contracts as well when made with the manufacturer, who has 
not the articles at the time, but relies on furnishing them from 
his manufactory by fabricating them himself after the contract 
is made, as when entered into with a merchant who depends 
on purchasing them in the market, before the time for the de- 
livery ; one case, as wellas the other, appears to be equally 
within the reason and contemplation of the law. And yet, so 
firmly had the doctrine become established in England, that 
the contract was not within the statute when it was made with 
a manufacturer, and the goods were not complete and ready 


* 1 Ryan & Moody, 386; Bryan v. Lewis; 5 Mason & Wells, 462, Hibble- 
white v. McMorin. 
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for delivery at the time of the contract, but remained to be 
made or were incomplete and remained to be finished, that a 
recent act of parliament, called Lord Tenterden’s act, was 
passed to amend the former law or to correct the erroneous 
jurisprudence of the courts, which includes this class of cases. 
The new act embraces contracts when the goods intended to 
be delivered at a future day are not at the time of the contract, 
made, procured and provided and fit for delivery.* 

Among the Roman jurisconsults, who discussed all questions 
of law with extraordinary acuteness and followed out princi- 
ples, with great exactness, to their logical conclusions, there was 
a hesitation and fluctuation of opinion, as to the class to which 
such contracts properly belonged, similar to what we find in 
our own jurisprudence. In a contract with a mechanic for an 
article to be made, if the material was furnished by the manu- 
facturer, some held it to be a mixed contract of purchase and 
sale, and of letting and hiring, that is, that it was a sale of the 
material and a hiring of the labour. “If I agree,” says Gaius, 
“with a goldsmith to make me rings out of his own gold, of a 
certain form and weight, for which he is to be paid 200 de- 
narii, it is made a question, whether this is a contract of sale, 
or hiring. Cassius says, that it is a contract of sale of the 
material and of hiring of the labour. But the decision of the 
greater number is, that it is a contract of sale. Butif I furnish 
the material, and a price is paid for the labour, it is hiring, 
locatio conductio.”t It is said by Pombonius, that it cannot be 
a contract of hiring, unless the material is furnished by the 
person for whom it is made, the Jocator.{ It is still true, that 
when the workman furnishes the material, the transaction ap- 
pears to partake of the nature of sale and hiring, for the price 
is composed of the cost of the material, and the value of the 
labour. But it is more convenient to treat it as a simple and 
not a mixed contract, and it appears to have more of the 


* Bell’s Contract of Sale, p. 53. 
+ Gaii Inst. Lib. 3. 137 ; Dig. 19. 2. 2. 1; Dig. 18. 1. 65; Just. Inst. 3. 24. 4. 
= Dig., 18. 1. 20. 
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elements of sale than of hiring, and this decision conforms 
more to the intention and understanding of the parties. 

The former jurisprudence of France adopted the principles 
and distinctions of the Roman law.* But the framers of the 
Code Civile, seem to have hesitated, and the text of the code 
exhibit some fluctuation of opinion. In article 1711, it is said, 
the contract is hiring, when the material is furnished by the 
party for whom the thing is made, leaving it to be inferred 
that the distinction of the Roman law was adopted ; but the 
1727th article clearly treats it as a contract of hiring, whether 
the material is furnished by one party or the other.t The de- 
cision of the Roman law, though open to some criticism, and 
requiring some limitations, appears on the whole to be the most 
just, natural, and convenient. Of what consequence is it, 
asks Duranton, whether I agree with a mechanic for a pair 
of candlesticks already made, to be delivered at the end of the 
next week, or the agreement is for a pair of candlesticks to be 
made and delivered at the end of the week. At the first view, 
the contracts appear to be identical, and ordinarily they are so 
in effect. Still a case may occur, in which the difference will 
be apparent. In the case supposed, if the artist should die be- 
fore the end of the week, in the first hypothesis, the purchase 
of candlesticks already made, the contract would be binding 
on the administrator, and he might be compelled to deliver 
them; but in the second, the contract would in some cases be 
dissolved, and the obligation extinguished. It was a question 
greatly controverted among the Roman lawyers, whether the 
obligation of doing a particular act, was in any case transmit- 
ted and bound the heirs of the undertaker, (the conductor.) 
Justinian decided, in general terms, that the obligation was 
transmitted and the heirs bound.{ But notwithstanding the 
comprehensive language of the law, exceptions were made. 
If the subject of the contract was a work of art, as a statue 
or picture, in which the genius and reputation of the artist, 


* Pothier, Contract de Louage, No. 394. 
+ Droit Civile, Francois Duverger, vol. 19, No. 235 ; Duranton Droit Civile, vol. 
17, No. 250. + Code, 8. 38. 3. 
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entered into the consideration, none doubted that the obligation 
was extinguished by the death of the artist.* 

The conclusion from the whole is, that when a contract is 
made with a manufacturer or artisan, for an article in the line 
of his business not made or completed at the time of the con- 
tract, but remaining to be made and delivered at a future day, 
if he furnishes the materials, the agreement, considered as a 
simple and not a mixed contract, is properly a contract of sale 
of thearticle, and comes within both the words and reason of the 
statute. But if the materials of which it is made are furnished 
by the party who is to have the thing, it is a contract of letting 
and hiring of work and industry. 

A few words will explain the reason of the distinction and 
show the substantial difference in the nature and legal effects 
of the contracts. If I go to a tailor and agree with him for a 
coat to be made of his own cloth, and to be delivered to me 
next week, this is a contract of buying and selling. He may 
discharge the obligation as well by delivering me a coat at the 
time agreed, which was made before the contract, provided it 
corresponds to the terms of the agreement, as by the delivery 
of one made after the contract. And this shows that it is not 
necessarily a contract of hiring. Further, the thing, until the 
delivery, or until the particular coat I am to have is ascer- 
tained so as to operate a transfer of the right of property, re 
mains at his risk, and if it is lost or destroyed by a fortuitous 
event, the loss will be his. On the contrary, if I furnish the 
materials, the contract is that of letting and hiring. The thing 
will be at my risk, and if destroyed by an accident of major 
force, the loss will be mine. And if I furnish the cloth, the 
character of the contract will not be changed, although the 
tailor furnishes the trimmings, the cloth being the principal 
material and the trimmings an accession. So if I deliver toa 
jeweller a diamond, and engage him to make me a ring, it will 
be a contract of hiring, although he furnish the gold and silver, 
the precious stone being the principal and the metal an ac- 
cession. IfI agree with an architect to build me a house on 


* Pothier, Contract de Louage, No. 455. 
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his own land, and agree to give him a fixed price for the estate, 
this is a contract of sale, and if the house is destroyed by fire 
or other accident, before it is finished, the loss will be his. 
But if I agree with him to build me a house on my land, it isa 
contract of hiring, although he furnish the materials, and if it 
is injured by accident, before it is finished, the loss will fall on 
me, for the land is the principal and the house an accession, 
on the common rule, superficies solo cedit. If it is destroyed 
before it is finished, I shall be bound to pay him for the 
materials and labour, as far as the work is done.* 





HALY v. BROWN. 
Supreme Court of Pennsylvania, March T. 1847. 


(1) The question of due diligence in seeking to give notice of dishonour of a 
note, is for the Court, the facts being undisputed. 

(2.) A notice deposited in the Philadelphia post-office, addressed to an endorser 
generally, is insufficient when he resides in Roxborough, and the nearest post-office 
at which he receives his letters is at Manyunk. 

(3.) To excuse a want of notice by reason of ignorance of an endorser’s residence 
such ignorance and due diligence to discover it, must be shown on the part of the 
owner of the note deposited for collection, as well as of the notary and bank. 

(4.) Sending a notice for an endorser to his subsequent endorsee, is equivalent to 
an inquiry of the endorsee for the residence of the endorser by the notary, and it 
is the duty of the endorsee to use due diligence in forwarding the notice to his 
endorser. 





In error from the District Court of Philadelphia. 

April 13th. This was an action against the payee of a note, 
on his endorsement in blank, the plaintiff being the next en- 
dorser. On the trial before Pettit P. J., the plaintiff gave in 
evidence the protest of the notary on behalf of B. Smith, the 
former cashier of the Bank of Pennsylvania, in which was 
the usual averment of notification to the endorsers. 

The defendant then called the notary, who stated that his 
mode of notifying these endorsers, was by sending a clerk to 


* Pothier Contract de Louage, No. 434 ; Repertoire de j urisprudence, Mot. Louage 
No. 3 & 10; Dig. 6. 1. 39; Dig. 19. 2. 37. 
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the plaintiff, with a notice addressed to him and one to defen- 
dants, with instructions to leave both with plaintiff. That he 
also put a duplicate notice in the post-office, addressed to de- 
fendant generally. That he could not learn defendant’s resi- 
dence after inquiry ; which was made at the post-office and of 
the carriers only. The directory was also examined. He said 
it was the custom of notaries, where the endorser was unknown, 
to send a notice for him to the endorsee, and that he also put 
a duplicate notice in the office and examined the directory. 

The defendant then proved that he was a dyer, whose 
business was conducted at Roxborough in this county, where 
he had also resided for upwards of six years, and that he was 
well known there and among commission merchants in the 
city. That he was in the habit of coming into town once a 
week, when he put up at the Plough Tavern, where notes 
from merchants in town, and letters from Europe, addressed 
to him at that house, were left by the post-office carriers, but 
that letters by the post were received by him at the Manayunk 
office, which was the next post-office to his residence. The 
Court rejected evidence of the drawer’s circumstances and de- 
fendant’s belief that the note was paid, and that he could have 
secured himself had he known of the dishonour at the time. 

The plaintiff then proved by the notary’s clerk, that when he 
made the demand at the drawer’s place of residence, he in- 
quired of his clerk for defendant, but could learn nothing ; that 
he then examined the directory and inquired of the letter 
carriers. The result of these inquiries being reported to the 
notary, notices were sent as before mentioned. He further 
said, he made all the inquiry he could for defendant,—all that 
was usual. 

It was agreed on both sides in the argument, though the 
record did not show it, that the plaintiff was the owner of the 
note at maturity ; the protest being in the name of the cashier 
of the bank where it was deposited for collection. 

The Court told the jury that if the notary was ignorant of 
the residence of the endorser, he must use due diligence to find 
it, and notify him: that the qnestion of due diligence to find 
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ihe address of the endorser and transmit him notice under the 
circumstances, was left to the jury. 

The case was argued at a former term by J. Fatton for the 
plaintiff, and Laycock and Bouvier for defendant, and now by 


C. Fatton, for plaintiff in error. The question of due dili- 
gence could not arise on the facts, for there was no evidence 
of any attempt on the part of Brown, who was the real holder, 
to give the notice. But apart from this, was there evidence of 
due diligence? It is a question of law, and the Court must 
decide when all the facts are proved without contradiction. 
Kramer v. McDowell, 8 W. & S., 138; Brentzer v. Whitman, 
7 ib. 264; Jones ». Wardle, 6 ib. 402; Britton v. The Bank, 
5 ib. 98. The defendant was shown to receive letters at 
another post-office nearer his residence, and the fact that 
he was unknown to the carriers, proves that a letter addressed 
to him generally, would never reach him in the city by the 
carriers. 

To make a notice through the post-office sufficient it must 
be with a proper direction. Whateley v. Bell, 9 W. 273; 
Ireland v. Kip, 10 John. 490, 11 ib. 231. 

There was not evidence of sufficient inquiry for the resi- 
dence of the endorser. It is not enough if made of the direc- 
tors of a discounting bank for the residence of a drawer, 
Stuckert v. Anderson, 6 Whart. 116, but must be made of the 
parties, for the presumption is, every party knows his im- 
mediate predecessor’s residence. Chitty on Bills, (ed. 1842,) 
486, 524, 453, n.3; Story on Prom. Notes, 316 ; Hill v. Varrell, 
3 Greenl. 233 ; Moore v. Somersett, 6 W. & S. 262; and all the 
parties who are known, must be inquired of until some one is 
found who does know the residence of the others. Spencer v. 
Bank of Salina, 3 Hill, 520. 


Bouvier, contra. The plaintiff is not presumed to know the 
residence of his immediate endorser. The only case where 
this doctrine is asserted is, Moore v. Somersett, and that was 
between drawer and payee, but the present is a note bought 
in the market on the responsibility of some one party perhap. 
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The numerous cases on this point show, that such presumption 
does not exist. Story on Prom. Notes, §316, 370; Chapman vt. 
Lapscombe, 1 John. 294. Such a rule is calculated to impair 
the value of commercial paper. 

The Court declined hearing a reply. 


Rocers, J.—It is a rule of commercial law, that when facts 
are ascertained and undisputed, what shall constitute due 
diligence in communicating notice of the dishonour of a bill or 
note, is matter of Jaw, to be decided by the Court. Brenzer v. 
Wightman, 7 W. & S. 264; Jones v. Wardell, 6 W. & S. 400; 
Brittain v. The Doylestown Bank, 5 W. & S. 98; Spencer v. 
Bank of Salina, 3 Hill, 521. It would seem, therefore, that as 

‘there were no unascertained facts, the Court erred in submit- 

ting the question of due diligence to the jury. But if they 
ought to have instructed the jury in accordance with the ver- 
dict no injury was done to the defendant, and this renders it 
necessary to inquire, whether due diligence was proved on 
the part of the notary, or the holder of the bill. 

There are some principles of commercial law so wel 
settled, as not, at this day, to need the aid of authority. Thus 
a notice of the protest of a bill of exchange or note, to be given 
by one to another who resides in the same city, must be served 
personally, or by leaving it at his house or place of business ; 
depositing it in the post-office directed to him, is not sufficient. 
But when they reside in different places, a notice of protest 
sent by mail, and directed to the endorser, at the nearest post- 
office, is sufficient, and if properly directed, it is good, although 
the letter containing it should miscarry. 11 East., 117; 3 
Rawle, 355; 9 Watts, 279. Here the notice was clearly in- 
sufficient, for the endorser resided at Roxborough Township 
in the county, and the nearest post-office, and the place where 
his letters on business were addressed to him was the 
Manayunk post-office, and the letter containing the notice was 
put in the City post-office, with a direction to the defendant, with- 
out more. Butit is said he is excused from giving the notice in 
the ordinary way, because the notary whom he employed for the 
purpose wasignorant of the endorser’s residence, and that he used 
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due diligence to find it, and notify the endorser. If this be true,he 
is entitled to the benefit of the exception, but of this allegation we 
should have some proof. The note in suit was put into bank for 
collection merely. The plaintiff, Brown, was the owner and 
holder of the bill, consequently the notary, so far as regards 
this transaction, was his agent, as well as the agent of the 
bank. It was, therefore, the duty of Brown, either by himself 
or his agent, to give the defendant notice, or to show that he 
as well as the notary was ignorant of his place of residence, 
and that he also used due diligence to discover where the en- 
dorser was to be found. 

The holder of a bill of exchange, as is ruled in Preston v. 
Dayson, et al, 7 Louis. R. 7, cannot avail himself of the 
ignorance of the notary, as to the residence of the endorser 
and giving notice of the protest. If he knows, he must disclose 
this residence, as it seems his neglect will discharge the en- 
dorsers. 

When a notary is employed, it is the duty of the holder to 
inform him of the endorser’s place of residence, and if this be 
omitted, the notary ought to apply to all the parties to the bill 
for information, and especially to the holder himself. 3 Green- 
leaf, 233, Hill v. Varell. If the residence of the party to whom 
the notice ought to be given be not known to the holder, he 
must nevertheless not remain in a state of passive and con- 
tented ignorance, but must use diligence to discover his resi- 
dence, Chitty, 492. It appears that a demand was made at 
the maker’s place of business, and that an inquiry was made, 
without success, of his clerk, where the defendant resided ; that 
the notary looked into the directory, and inquired in vain of 
the letter carriers at the post-office. Whereupon, according to 
the custom of notaries, as he says, when they do not know the 
residence of the endorser, he sent a notice to the endorsee, 
and at the same time a notice enclosed to the endorser. Had 
the notary inquired of Brown, the probability is, he would 
have been at no loss as regards the residence of the defendant, 
but instead of doing this, he does what is equivalent to it, by 
sending the notice for Haly to Brown, which devolved on 
Brown, in a reasonable time to send the notice of the dishonour 
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of the note to the defendant. But was Brown, as is said, 
ignorant of his place of residence? It may be so, but of this 
we ought to have some proof, however slight. He cannot 
remain, as we have already said, in a state of passive or con- 
tented ignorance. 

It is ruled that a maker is presumed to know the residence 
of the payee, and it would seem to me that a holder is pre- 
sumed to know the abode at least of his immediate endorser. 
It is true, that in the case of a note endorsed in blank, the 
presumption is not so strong, and may of course be more 
readily rebutted, yet it exists notwithstanding. When a bill 
is taken in the ordinary course of business, it is usual to in- 
quire, not only as to the ability of the parties to the bill, but 
also as to their place of residence, so far at least, as to ascer- 
tain whether they live in the same city, county, or state, for 
that frequently, for divers reasons, will affect the value of the 
bill. It is difficult to believe, in the case on hand, that Brown 
did not know where Haly resided, and if he was ignorant of 
that fact, it is still more improbable he could not have ascer- 
tained his abode with ordinary diligence, so as to have given 
him timely notice of the dishonour of the note. Why this was 
omitted, we are not informed. That it was material that the 
defendant should have notice, appears from the fact, that he 
offers to prove that if he had been informed of the dishonour 
of the bill, he could have protected himself from loss. Judg- 
ment reversed, and a venire de novo awarded. 


WILLIAM KRAUSKOPP rv. JAMES B. AMES, MASTER OF THE 
AMERICAN BRIG REBECCA. 


District Court of the United States, Eastern District of Penn- 
sylvania, in Admiralty, August 3, 1846. 


(1.) A master of a ship must show not only a breach of some regulation before 
venturing to use force to a passenger, but a clear necessity for the exercise of that 
degree of force. 

(2.) No punishment higher than a reprimand can ever be inflicted on a passen- 
ger, without a conference with the other officers of the ship, and an entry of the 
facts in the log-book. 
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This was a proceeding in admiralty to recover damages for 
a personal tort committed by the respondent against the 
libellant on the high seas. 

The libel asserted that the libellant, while a passenger on 
board the Rebecca, during a voyage from Rotterdam to Phila- 
delphia in the month of June, 1846, was assaulted and severely 
beaten by the respondent, then in command as master. 

The answer admitted the assault and battery; but alleged 
impropriety of conduct on the part of the libellant towards the 
officers, the crew, and his fellow passengers, disobedience and 
refusal, or neglect, to obey lawful orders, insolence and irri- 
tating demeanour when reprimanded,—and general habitual! 
turbulence of deportment. It then proceeded to justify the 
violence complained of, asserting that the libellant at the time 
in question, ‘‘ was endangering the safety of the vessel, and 
the lives of all on board.” The libellant, it affirmed, was dis- 
covered in the act of burning a piece of tarred canvass be- 
longing to the brig, for which he was reprimanded by the cap- 
tain, that he replied to the captain in an abusive and 
scandalous manner, by calling him, in German, a rascal, and 
applying to him many abusive and vulgar epithets,—that he 
(the libellant) seized with one hand an iron chain-hook, and 
with the other a heavy billet of wood, with which he threaten- 
ed to strike the captain, and taunted him to fight, and that the 
captain then seized a small line, with which he struck the 
libellant four or five blows on the back. 3 


Mr. Remax, and Mr. W. G. Smita, for libellant. 
Mr. R. K. Scort, for respondent. 


Kanr, J., after stating the nature of the libel and answer, 
proceeded. The facts as before me in proof, are these. 

The libellant was a steerage passenger from Rotterdam to 
the United States, on board the vessel which the respondent 
commanded. Among the regulations for the government of 
the passengers, was one forbidding them to use any of the 
canvass, cordage, or other property of the ship, without per- 
mission. This, it is said, had been more than once broken by 
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the libellant, and he had been reprimanded in consequence, 
when on the 29th of June, being on the high seas, he was 
charged by the captain with having taken a small piece, or rag 
as some of the witnesses call it, of tarred canvass, to assist in 
kindling the fire, at which he was cooking his dinner. The 
witnesses to the transaction did not understand English, and 
do not speak of the reprimand which followed ; they say, how- 
ever, that the libellant, who speaks their language, distinctly 
and repeatedly denied that he had committed the offence, and 
they do not say that he did so in a disrespectful or threatening 
manner. 

The captain thereupon snatched the burning canvass from 
the fire and struck the libellant with it several blows in the 
face, following up the attack as the libellant retreated by blows 
of the fist, which made his nose bleed. One of the witnesses 
for the defence added, that at this time the libellant hada stick 
of fire wood in one hand and a chain-hook in the other, which 
he had taken up for the purpose either of defence or menace ; 
but it is evident that he made no use of either, and it seemed 
most probable that he was about to employ them in the adjust- 
ment of his cooking fire. 

After thus striking the libellant with the fragment of canvass 
and with his fist, the captain retired to his cabin, and imme- 
diately returned with a small cord, with which he proceeded 
to whip the libellant severely. The libellant again retreated, 
making no defence, and crying loudly for mercy, but the beat- 
ing continued till he had received, according to the different 
witnesses, from twelve to thirty stripes over the back, arms, 
and neck, when some of the passengers interfered. The libel- 
lant was clad in a shirt and trowsers, and the lashes were 
severe enough, some of them, to break the skin, drawing the 
blood, and leaving wounds, that were still open, according to 
one witness, at the end of a fortnight. 

It is added in almost all the depositions on both sides, that 
the libellant was not acceptable to those on board. He is 
said to have been extremely regardless of personal cleanliness, 
offensive iff his manners, and frequently engaged in disputes 
and even fights with his fellow passengers. He was generally, 
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if not universally designated as the Jew, and seems to have 
been the object of common dislike to the passengers and in- 
ferior officers. It is not, however, in proof, that he was at 
any time the aggressor, and it would seem that the gross lan- 
guage which he applied to the captain, though not in his 
presence, was provoked by the beating which he had received 
shortly before. I have attended to the libellant’s offensive 
bearing, and to his unpopularity on board the vessel, which , 
are testified to, by the witnesses, because, on the one hand, 
they negative the idea of partiality towards him in their rep- 
resentations here, and because they present the only palliation 
which the proofs, as I have analyzed them, enable me to find 
for the captain’s conduct. 

Such are the facts upon which I am now to pass. They 
establish, beyond question, the trespass complained of, and they 
fail to show any legal justification on the part of the respon- 
dent. 

The law invests the master of a ship at sea, with a high and 
responsible discretion. He has the absolute charge of his 
vessel, the absolute command of his crew, and a necessary 
control over his passengers. He may make proper regulations 
for their government, such as may ensure their safety, promote 
the general comfort, and preserve decent order; and these 
regulations he may enforce by all temperate and needful ex- 
ercise of power. 

But here his authority over his passengers finds its limits, 
and he is a trespasser if he goes beyond it. He must show 
not only a breach of regulation before venturing to use force 
towards any one of them, but also, that there was a clear 
necessity for the exercise of that degree of force. He is not 
to punish an infraction of mere police rules, by striking a 
passenger with his fist, or beating him with a rope’s end,—still 
less is he to do this, before he has exhausted all milder and 
less degrading means of vindicating the order of the ship. 
Courteous request, patience and renewed remonstrance, or 
reprimand,—and at last, just so much restraint, and if that be 
unavailing, just so much active force, and no moré, as the ex- 
igency may call for:—these are the legitimate rights of the 
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captain over his passengers. They are to be exercised de- 
liberately and with moderation, without any haste or rudeness, 
and after patient examination of the facts ; and I have no hesi- 
tation in adding, that no punishment higher than a reprimand, 
should ever be inflicted on a passenger, without a conference 
with the other officers of the ship, and an entry of the facts on 
the log-book. The only exception to this rule, should be that 
of necessity, present or imminent, resistance to “acts of 
violence by a prompt reaction of lawful force, as in the dis- 
orders of commencing mutiny, cases which speak for them- 
selves and are of unavoidable dispensation.” Lord Stowell in 
the Agincourt, 1 Hagg. 271. I fully adopt the language of 
Lord Tenterden, as cited by C. J. Tindall, in Murray v. Moul- 
trie, 6 Car. & P. 472, that even in the case of a mariner, (how 
much more in that of a passenger,)—* it is always desirable, 
and indeed the duty of the captain, to institute an inquiry, and 
have the result of it entered upon the log-book. It is his duty 
because, by availing himself of the advice of others, he prevents 
himself from acting solely on his own feelings, which may be 
excited, and it is his interest, because it furnishes evidence in 
his favour, to be used on the day of trial.” 

Captain Ames, whose general good character appears to be 
well established, and whose conduct towards the rest of his 
passengers, is spoken of in terms of commendation, has erred 
grievously in his estimate of his rights over the libellant, or he 
has been Jed away by his passions. The libellant has been in- 
jured. He may have violated the proper rules of the ship,—he 
may have offended much against all who were on board by 
gross disregard of the proprieties of social life—he may have 
been of a quarrelsome temper, or too willing to resent what he 
considered a sneer at his religious faith. All this does not ex- 
cuse the captain’s violence towards him, and sitting here as a 
Judge of Admiralty, it is my duty, not only to the libellant but 
to all who may follow him as emigrants to this country, to de- 
cree such damages as may leave no doubt of the protecting 
power of the law over passengers on the high seas. Consider- 
ing, however, that this is not the only proceeding in which the 
captain may be visited for his error, (and anxious to avoid a 
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precedent, which may invite too general recourse to the ad- 
miralty in cases which like this are better fitted for the action 
of a jury,) Iam unwilling to mulct him in aggravated dam- 
ages. 

I decree for the libellant, and that the respondent do pay 
him one hundred dollars for his damages, together with full 
costs. 


COMMONWEALTH v. VAN SICKLE. 


Supreme Court of Pennsylvania, Nisi Prius, May, 1845. Be- 
fore Mr. Justice SerGeant. 


(1.) A pig sty in a city is per se a nuisance. 

(2.) It is no defence to an indictment for a nuisance in a city, that it has been 
conducted in the same place for a long series of years, as no nuisance can be justi- 
fied by prescription ; nor that it has become necessary to the community in which 
it is situated. 

(3.) A nuisance in a city is not the less obnoxious to indictment from the fact 
that it is connected with a large and flourishing manufacture. 

(4.) Where an indictment charged that the defendant fed a large number of 
hogs, with “ slop, fermented grain, the offals and entrails of beasts, and other filth,” 
by means whereof a nuisance &c. was created, and the evidence showed that the 
hogs were fed exclusively on slop, it was held that there was no variance. 

(5.) The Act of Assembly of 21st March, 1806, prescribing, “ that in all cases 
where a remedy is provided, or any thing directed to be done by any act or acts 
of Assembly of this commonwealth, the directions of the said acts shall be strictly 
pursued, and no penalty shall be inflicted, or any thing done agreeably to the pro- 
visions of the common law in such cases, further than shall be necessary for 
carrying such act or acts into effect,’ does not destroy the remedy of indictment at 
common law, as to a nuisance in the city of Philadelphia, though such nuisance is 
in itself liable to be suppressed by the summary process afforded by the acts of 
Assembly constituting the board of health. 


This was an indictment for nuisance found in the Court of 
Oyer and Terminer, &c., of the city and county of Philadel- 
phia, at March Term, 1845, and removed by certiorari to the 
Supreme Court. The indictment was in three counts, and was 
substantially as follows. 

The first count charged that the defendant, near to divers 
public highways, &c., and also to the dwelling houses of divers 
citizens, &c., did unlawfully, and without sufficient cause, 
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place in a certain messuage and tenement, &c., a great number 
of hogs, to wit, one thousand, and the said hogs then and there, 
&c., did feed and cause to be fed with the offals and entrails 
of beasts and other filth, by means whereof divers noisome and 
unwholesome smells and stenches, &c., were generated, &c., 
whereby the air was made insalubrious and offensive, &c., to 
the common nuisance, &c. The second count was for the 
mere keeping of the hogs, with the averment that they were 
fed with “ slop, fermented grain, the offals and entrails of beasts, 
and other filth,” &c. ; but was in other respects similar to the 
first. The third count alleged the existence of a “ certain 
house, commonly called the Pigs’ Boarding House, and a cer- 
tain yard to the same belonging,” and proceeded to charge the 
defendant, in about the same phraseology as the first count, 
with keeping and feeding therein hogs in great numbers. 

The evidence was voluminous, occupying more than a week 
in its rendition. 

It appeared that the alleged nuisance consisted of a large 
establishment in the north-west corner of the city of Philadelphia, 
fronting on the river Schuylkill, and consisting in part of a 
large distillery, and in part of a frame edifice of considerable 
extent, with extensive outworks attached thereto, in which 
large numbers of hogs were fattened for the city market, and 
were fed chiefly from the refuse from the distillery. The site 
was within the original limits of the city charter; and it ap- 
peared in evidence that it had been used for the purposes above 
mentioned, for more than thirty years. At the time of the 
trial, and for a few years previous, the city had been rapidly 
extending in that direction, but at the time of the establish- 
ment of the alleged nuisance, the Jand in its vicinity had been 
for a number of years an unoccupied waste, which, in several 
instances, at different points, had been devoted to similar pur- 
poses. Several public institutions of great importance how- 
ever had, from time to time, been erected in the immediate neigh- 
bourhood; and it was the alleged injury inflicted on these, 
as well as on the dwelling houses lately erected in the vicinity, 
that formed the principal ground of complaint. 

It was shown by the prosecution, that the buildings in ques- 
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tion were capable of accommodating as many as a thousand 
hogs, and that frequently as many as that number were there 
collected at one time; that in warm weather the stench was 
so intolerable, as to make it almost impossible to pass through 
the street, on which the establishment opened, without nausea; 
and that when the wind was from the north-west, it was per- 
ceptible for a half mile towards the heart of the city; that the 
water of the Schuylkill was infected by the great quantities of 
:filth and ordure which were discharged; that the value of 
property adjacent was diminished from ten to fifteen per cent., 
and that the comfort of the residents thereabout was materially 
affected by the effluvia. 

On the part of the defence it was insisted, in the first place, 
that by the acts establishing the Board of Health, cognizance 
of nuisances of this character in the city and county of Phila- 
delphia, was vested in that institution; and that this being the 
case, jurisdiction at common law was ousted by the operation 
of the Act of 21st March, 1806. 

It was shown also, that the establishment was conducted 
with as much regard to cleanliness as its character permitted ; 
that there were and had been from time immemorial a num- 
ber of smaller piggeries, to which the smell could be jointly at- 
tributed ; and that it had been in existence long before the 
erection in the neighbourhood of the edifices, the value of 
which, it was alleged, were deteriorated. 

In addition to this last branch of defence, it was urged, as a 
matter of law, that the business, as thus conducted, was essential 
to the city, and that the section of the city plot on which it 
was carried on, had been for so long a period devoted to this 
and similar purposes, as to give those who had more recently 
moved into it no just right of complaint. There wasa variance 
also, it was insisted, between the indictment and the proof, the 
former of which averred the hogs to have been fed with the 
offals and entrails of beasts, and other filth, whereas the latter 
showed, that the food was principally grain and slop. Several 
technical grounds of defence to the allegation of ownership in 
the indictment were also taken; but as they were negatived by 
the jury, and presented no question of law to the court, they 
are here omitted. 
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Mr. Cuyter, Mr. F. Waarton, and Mr. Kane, Attorney 
General, who addressed the jury for the commonwealth, argued 
that a pig-yard in a city, is per se a nuisance, Bac. Abr., title 
Nuisance ; Queen v. Wigg, 2 Salk. 454; 4 Rogers Cr. Recor- 
der, 26; and that if it be such, it cannot be protected from in- 
dictment, by its comparative usefulness, R. v. Ward, 4 Ad. & 
El. 384, by the existence of kindred offences around it, R. v. 
Neil, 2 C. & P., 485; or by its long continuance, Elkins v. 
State, 2 Humphrey, 543; Com v. Alburger, 1 Whart. 469 ; 
Com. v. Tucker, 2 Rich. 44. The alleged variance as to the 
feed of the hogs, they urged, was immaterial, People v. 
Townsend, 3 Hill, N. Y. 479. 


Mr. Hoop, Mr. Goopman, Mr. C. Gitpin, and Mr. F. W. 
Huse t, insisted : 

That the business of the defendant was sanctioned by the 
long toleration of other more offensive trades in the neighbour- 
hood, and that this was a defence inlaw. R. v. Watts, Moo. 
& M. 281. 

That it having been in existence before population had 
reached that section of the city, those subsequently moving 
into the neighbourhood, had no just ground for complaint. 
R. v. Neville, Peake, N. P. 93; R. v. Russell, C. B. & C. 566; 
R. v. Cross, 2 C. & P. 483. 

The necessity of an establishment like this, withdraws it 
from the operation of the law concerning nuisance. 1 Hawk. 
P. C. c. 75, s. 10. 

There is a clear variance between the indictment and the 
evidence, with respect to the alleged noxious food. 2 Rus.. 
on Crimes, 793. 


Serceant, J.—The establisliment, which is the subject of 
this indictment, is alleged by the commonwealth to be injurious 
to comfort and health. The defendant denies the truth of both 
these allegations. I need not press upon you at the outset the 
great importance of the issue to the city of Philadelphia, no 
part of which, either by the terms of its charter, or the ne- 
cessities of its citizens can be dedicated to the purposes of 
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a nuisance. No man, or body of men has a right to occupy a 
portion of it, and declare that that shall be a Golgotha. Per- 
sons owning property in city lots, are entitled by right to 
healthy air, and to a use of the public highways unimpaired by 
any adjacent nuisance. If this is a principle of general ap- 
plication to all cities, it is of peculiar moment to this, where 
the climate during the summer months, is one of intense heat, 
and where from the comparative lowness of the ground, cor- 
ruption of the atmosphere may produce, as in former times, it 
has produced, contagion and disease. It was for the purpose 
of checking such mischiefs, that the Board of Health was 
originally organized, and had that body done its duty in the 
present case, this trial would never have taken place. 

The issue in this case, narrows itself to a single point, and 
that point if you believe the evidence on both sides, is one of 
law, on which it is your duty to receive the instructions of 
the Court. Before reaching it, I will dispose of one or two 
grounds of defence which have been zealously urged as a bar 
to the indictment. In the first place, it is said that the defen- 
dant has acquired by lapse of time, and by original undistur- 
bed possession of the precinct, a right to maintain the establish- 
ment in question, against subsequent incomers. Such I deny 
to be the law. No one has a right to erect a nuisance, and 
then, after time has passed by, to say that he has a title to it 
by prescription. You will not understand me as saying that 
the distillery, stripped of the piggery attached to it, is in 
itself a nuisance. If, however, the whole concern, as jointly 
conducted, is such, no length of time can protect it. 

Nor is the position, that the business conducted by the de- 
fendant is necessary to the city, and should therefore be 
managed in convenient proximity to it, entitled to your con- 
sideration. There are some trades so necessarily offensive, 
that merely carrying them on within the limits of a populous 
city, is in itself a nuisance. ‘The one which is the subject of 
this indictment, you will understand to be such. The law is 
perfectly well settled that a hog pen in a city is a nuisance ; in 
the country, it is not so, though if a man should start a pig 
sty Opposite to his neighbour’s door, the latter has a remedy ; 
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and in a city, which is one close neighbourhood, a fortiori, 
there must be a remedy also. You will take the law to be, 
that the keeping of pigs in a community like this, whether 
there be one or a thousand, is indictable. Nor does the law 
recognize any distinction between the several points of a city 
dedicated to public use and comfort. A pig sty is as justifiable 
in the centre of a city as in its farthest corner. If the one 
that is before you is sanctioned, a man will have a perfect 
right to open another opposite this court house. You are not 
justified in singling out any section of a city for a purpose like 
this ; if you do, you must open the whole of it to the same ob- 
ject. 

It is said by way of defence, that manufactures in a large 
community, are to be protected, and that this was a manufac- 
ture. Without touching the question, whether a manufacture 
in the strict sense of the term, if offensive to the comfort of 
the community, can be removed by indictment, there is no 
pretence for saying, that a piggery is a manufactory at all. 

The alleged variance between the indictment and the evi- 
dence, as to the feed of the hogs is immaterial, and in fact, 
you may treat the entire averment as to feed, as surplusage. 

It is not necessary, as seems to have been supposed by the 
defence, for the commonwealth to have proved, that the 
material on which the hogs were fed, was in itself unwhole- 
some and offensive. If the hogs lived, they must have eaten, 
if they ate, they must have digested, if they digested, there 
must have been excrementation, and if so, there is no necessity 
for any dispute as to whether there was sufficient cause for 
complaint in the establishment conducted by the defendant. 

Without considering therefore, whether the discomfort and 
ill health experienced by the neighbourhood, is to be attributed 
to this alone, or to this in conjunction with other causes, it is 
my duty to instruct you, that the fact of the nuisance being 
cognizable by the board of health, does not exclude the com- 
mon law procedure by indictment, and that if you believe 
the evidence in the whole case, you must find the defendant 
guilty, in manner and form as charged in the indictment. 
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A verdict of guilty being rendered by the jury, motions in 
arrest of judgment, and for a new trial, were made by the de- 
fence, embracing the principal points urged on trial, but were 
ultimately abandoned, and the nuisance abated, without the 
case being taken to the court in banc. 


EAST v. SMITH. 
Queen's Bench, Bail Court, Easter Term. 


(1.) A party (not the holder of the bill) giving notice of dishonour, must intimate 
that the party addressed is looked to for payment. 
(2.) Semble, a foreman is not authorized to act with respect to bills. 


This was an action in the sheriff’s court, brought by the en- 
dorsee against the drawer of a bill of exchange, which had 
been endorsed by the drawer to one Day, and by him to the 
plaintiff. ‘The defendant pleaded no notice of dishonour. The 
bill became due on a Saturday, when the plaintiff called upon 
the acceptor, who told him that he would pay it on the Monday. 
On the same day he called on Day; saw his foreman Pritchard, 
and told him that the bill was not taken up. Afterwards, but 
still on the same day, the defendant called, and was told by 
Pritchard that the bill was not taken up. The jury found for 
the plaintiff. Corrie had obtained a rule nisi to set aside the 
verdict and to have a nonsuit entered, or for a new trial, on 
the ground that, under the circumstances, there was no suffici- 
ent notice of dishonour to the defendant to make him liable to 
pay the bill. Against which 


Martin, showed cause. Corrig, contra. 


Coterince, J.—I think there must be a new trial in this case. 
It is now sufficiently established, that, when notice of dishonour 
is given by a party not the holder of the bill, there must be, at 
least by necessary implication, a statement of three things, as 
laid down by my Brother Parke, viz. of presentment when due 
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of a refusal to pay, and that the party addressed is looked to 
for payment. Now, here the last part was wholly omitted jn 
the notice given, and it is, therefore insufficient. It was con- 
tended on the part of the plaintiff, that, as the fact of notice 
simply was alleged in the declaration, and as issue was joined 
upon the traverse of that fact alone, proof of any notice would 
be sufficient. That argument I do not think conclusive ; notice 
in the declaration must be considered to mean good and 
sufficient notice, so that we come back to that point. Reference 
has been made to the observations of Lord Denman, C. J., in 
Furze v. Sharwood,* as to any notice being sufficient for us to 
infer a looking to the party for payment. Now, these remarks 
may be very correct as applied to the circumstances of that 
particular case, and yet not to these ; and we easily understand 
that an intimation may be given to a party without its being 
suggested that he is looked to for payment. There is also this 
distinction, that here the party is not the holder of the bill; it 
may be that any notice from a holder may be enough to indi- 
cate that he looks for payment, but we cannot extend that to a 
stranger. Again, the party here was only a foreman, and I do 
not think that, without some evidence, we can assume he was 
authorized to act with respect to bills of exchange. Though 
it is stated that he is Day’s foreman, we are not even told 
what Day’s particular business was, and, under the cireum- 
stances, I do not think I can infer from the evidence that he 
had authority to give notice of the dishonour. The notice was 
merely a verbal one, and no doubt it is more difficult to form 
a judgment respecting it than when dealing with a written in- 
strument. No doubt a judge and jury may get at the mean- 
ing of parties, &c., which we cannot get at here; still there 
must be some evidence of that kind—something by which one 
might infer that circumstances existed which do no appear on 
the face of the proceedings ; there is nothing of that kind here. 
As the notice, therefore, does not appear to me sufficient, there 
must be a new trial.—Rule absolute. 


* 2Q. B. Reps., 288. 
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DAVIES v. WILLIAMS. 
Court of Queen’s Bench, Trinity Term, June 3. 


The declaration stated that defendant assaulted and debauched 8. D., then and 
still being the daughter and servant of plaintiff: averment of loss of service. Plea, 
that 8S. D. was not at the said times when, &c., or any of them, the servant of 
plaintiff. The trespass was committed while 8. D. was in the service of defen- 
dant; but she returned to the house of plaintiff before she was delivered of a 
child ;—/eld, that the plea was proved. 


The declaration stated that defendant, on the 18th Novem- 
ber, 1844, and on divers other days between that day and the 
commencement of this suit, with force and arms assaulted, de- 
bauched, and carnally knew, one Susannah Davies, then and 
still being the daughter and servant of the plaintiff, whereby 
the said daughter and servant of the plaintiff then became 
pregnant, &c., and so continued for a long time, to wit, &c., and 
at the expiration thereof, to wit, &c., and before the commence- 
ment of this suit, was delivered of a child, with which she was 
so pregnant as aforesaid. By means of which several premises 
the plaintiffs said daughter and servant for a long time, to wit, 
from the day and year aforesaid, at the time of the commence- 
ment of this suit, became and remained unable to perform the 
necessary affairs and business of the plaintiff, so being her 
mother and mistress as aforesaid, and thereby the plaintiff 
during all that time was deprived of the service of her said 
daughter and servant, &c. Pleas—first, not guilty ; secondly, 
that the said Susannah Davies was not at the said times when, 
&c., or any of them, the servant of the plaintiff, in manner and 
form, &c. On the trial before Lord Denman, C. J., at the 
summer assizes for Caernarvonshire, it appeared that the tres- 
pass was committed while the plaintiffs daughter was in the 
service of the defendant, and that at the end of April, 1845, 
when the year’s service expired, she returned to her mother’s 
house pregnant, and remained there in a state of service till 
July, when she was delivered. The Lord Chief Justice non- 
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suited the plaintiff, reserving leave to the plaintiff to move to 
enter a verdict for 102, the damages conditionally found by the 
jury. 

In the following Mich. Term (Nov. 16th,) Townsend ob- 
tained a rule nisi accordingly, against which 

W exssy, now showed cause.—The service, the loss of which 
is necessary to maintain the action is referable to the period 
when the trespass was committed. In this case the loss of 
service was at a subsequent period. He cited Postlethwaite v. 
Parkes, 3 Burr., 1878; Bennett v. Alcock, 2 T. R. 166; Blay- 
mire v. Hagley, 6 Mee. & W. 55; Dean v. Peel, 6 East, 45; 
Jones v. Brown, Peake, N. P. C.; 1 Esp. 217; Harris v. Butler, 
2 Mee. & W. 539; Grinnel v. Wells, 7 Man. & Gr. 1033; 8 
Scott, N. R. 741; 8 Jur. 1101. The material allegation is tra- 
versed in the plea. 


Townsenp and E. Breavan, contra.—It is now considered 
that the consequence of the trespass, viz. the loss of service, 
and not the trespass itself, is the sole foundation of this action ; 
Tindal, C. J., in Grinnell v. Wells, 7 Man. & Gr. 1033, 1041; 
8 Scott, N. R., 741; 8 Jur. 1101; it is in effect an action on 
the case, Woodward v. Walton, 2 N. R. 476. The averment 
in the plea that 8S. Davies was not the servant of the plaintiff 
‘at any of the times when, &c,” means when the loss of ser- 
vice accrued. They cited Lord Denman, C. J., in Torrence v. 
Gibbins, 1 D. & M., 224; Parke, B., in Levi v. Langridge, 2 
Mee. & W. 519; affirmed, in error, 4 Mee. & W. 337. 
{Cotenipcr, J.—How does it appear that the daughter would 
have returned to her mother’s house, if she had not been 
violated? without the allegation in the declaration thatS. Davies 
was the servant of the plaintiff, the action could not be main- 
tained.] In Dean ». Peel, 6 East, 45, there was no animus 
revertendi. It is not necessary to prove that she was the ser- 
vant of the plaintiff at all the times; the allegation is satisfied 
by proof of her being servant at the material time. Richardson 
v. Rawlinson, 1 Marsh, 58. [Cotreriner, J.—Suppose she had 
gone to another master, and left his service because her state 
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was discovered, and then went to her mother’s house.}] The 
Statute of Limitations runs from the time of the loss of the 
service. Roberts v. Reid, 16 East, 215 ; Norton v. Jason, Sty. 
399. [Wetssy.—That was an action on the case.] 


Lord Denman, C. J.—I remain of the same opinion as on the 
trial. ‘The reasoning is conclusive: the allegation of service 
at the time when the trespass was committed is necessary, as 
the Court of Exchequer held, and therefore the proof of it at 
that time is necessary. 

Patreson, J.—Loss of service is the gist of the action, but it 
is loss of service arising from the wrongful act of the defen- 
dant. Here, that act is not in point of law wrongful to the 
plaintiff, being done when the relation of servant did not exist; 
the circumstance of that relation being in existence afterwards 
does not give a cause of action. The argument for the plain- 
tiff must go the length of contending that an action could be 
maintained by a second master. 

Coreriper, J.—The trespass of the defendant occasioning 
the loss of service, which is the cause of action, was not com- 
mitted during the relation of master and servant: though con- 
sequential injury has arisen to the plaintiff from the act of the 
defendant, because she has taken into her service a person who 
has been rendered less valuable by some act done to her by 
the defendant before that time. 

Exce, J.—The plaintiff had no vested right to the services 
of her daughter who had been seduced; that appears to me 
to make the distinction between this and many of the cases 
cited.—Rule discharged.* 


* See article entitled “ Seduction,” under the head of Monthly Intelligence. 
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Hlonthln Futelligence. 





Tue Licexse Law.—In the case of Parker v. The Commonwealth, 
recently decided at Pittsburg, the Supreme Court of this State have been 
called upon to consider the constitutionality of the Act of 7th April, 1846, 
entitled “ An Act authorizing the citizens of certain counties to decide by 
ballot whether the sale of vinous and spirituous liquors shall be continued 
in said counties.”” The Court were divided in the ratio of three to two, and 
Judge Bell delivering the opinion of the majority, decided against the con- 
stitutionality of the Act, in an argument of great force. 

The length of the decision precludes our publishing it in full in the 
Journal ; a careful analysis of the points made, and course of argument fol- 
lowed by the majority, (too meagre, we fear, to do justice,) is subjoined. 


“ Although the government of Pennsylvania is not like that of the United States, 
one of enumerated powers, still its authority is limited, and an act of its legisla- 
ture contravening no express provision of the constitution, may still be invalid if 
in violation of the spirit of that instrument, and the genius of the institutions de- 
signed to be created by it. Admitting in the fullest extent, the great truth that 
‘all power is inherent in the people, and all free governments are founded on their 
authority, and instituted for their peace, safety and happiness,’ still it has been 
found impracticable and mischievous in large communities, for the people to exer- 
cise the powers of government on the principles of a pure democracy. By the in- 
troduction of original written compacts, framed by the people themselves, a marked 
distinction has been established between the unlimited and indefinite power of the 
community considered as a whole, and the definite and limited power of the legisla- 
tor, who is but an agent to perform certain duties, which must be exercised only 
in the manner pointed out in the compact. By this compact, the people of Penn- 
sylvania have delegated all legislative power to a General Assembly, consisting of 
a Senate and House of Representatives, divesting themselves at the same time, 
solemnly and emphatically, of all right to make or declare the law, or to interfere 
with ordinary legislation, otherwise than in the manner pointed out in Art. LX, sec. 
xx, which declares that ‘the citizens may assemble in a peaceable manner and 
petition for a redress of grievances.” To make laws is not so much the privilege 
of the General Assembly, as it is its duty, whenever the good of the community 
calls for legislative action. No man is bound to accept the office of a legislator, but 
once having accepted, he cannot evade the duties and responsibilities incident to it, 
The maxim, that delegata potestas non potest delegari, is a prima! axiom of juris- 
prudence, and is more especially so, where it rests in a confidence partaking of the 
nature of a trust and requiring for its discharge, understanding, knowledge, and 
rectitude. Not even to the whole people then, can the representative delegate his 
authority ; they have expressly forbidden this, by the solemn expression of their 
will, that ‘ the legislative power shall be vested in the General Assembly,’ @ fortiori 
then, it cannot be relinquished to a portion of the people. The people of this com- 
monwealth have reserved to themselves the right to abolish and reconstruct the 
political fabric, and may assume, if they please, the direct control of ordinary legis- 
lation. It is not likely they will ever do this. it is not certainly for their servants 
to anticipate the expression of such a will. 

“The great question here is, did the legislature of 1846 fall into this error? This 
question will be best resolved, by an inquiry into the nature of municipal laws, and 
ascertaining how far the Act of Assembly under review, squares with the definition 
of such laws.” 


vou vir—I13 
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The Court here defined municipal law, (see Blacks. Com. vol. I, page 
44,) and declared the definition as applicable under our institutions, as 
under those of Great Britain, with the single modification, that here, the 
maker’s will is subordinate to constitutional injunction. 

They then proceeded to review the several Acts of Assembly in relation 
to licenses to sell vinous or spirituous liquors, and come, in order, to this of 
April 7th, 1846, which provides in substance, that “it shall be lawful for 
the citizens of the several boroughs, wards, and townships, in certain 
counties named, including the county of Allegheny, at the annual election 
of township officers, to determine by vote whether the sale of vinous or 
spiritous liquors should be permitted among them for the ensuing year ; that 
whenever in any of the said boroughs, &c., there shall be a majority of 
votes ‘against the sale of liquors,’ the Court of Quarter Sessions shall not 
for the ensuing year, grant license to any inn or tavern, nor the treasurer 
of the county issue a license to any retailer of merchandise for the sale of 
vinous or spirituous liquors, with im said borough, &c.,for said year; that if 
any person in said borough, &c , should within one year, sell and deliver, 
or cause to be sold and delivered to any person, any vinous or spiritnous 
liquors, except as provided in the Act, such person shall be liable to be in- 
dicted, &c., but if any of the boroughs, &c., in the said county, shall by a 
majority of votes decide ‘for a sale of liquors,’ then the laws in force, regu- 
lating the business of inns and taverns, and retailers of foreign goods and 
merchandise, including liquors, shall remain in force, as if the Act had 
not been passed,” upon which they say :— 


“This Act depends for its validity and binding efficacy, upon the popular vote 
of designated districts. Instead of leaving the legislature complete in the essential 
requisites of every law, it operates only by virtue of a mandate, expressed subse- 
quently to its enactments. ‘That is not law which is not obligatory upon those 
who are to be the subjects of it. 

“There appears to be no legal authority, from which the Act of 1846 défives its 
mandatory and obligatory character, the citizens by whose votes, it is alleged, this 
character is derived, were vested with the power to act by the General Assembly, 
which itself, it has been shown, possessed no authority to make such transfer. As 
well might a governor refer to the people to declare whether a criminal should be 
pardoned or executed, or a court direct judgment to be entered in a civil action for 
which ever party the people of a county should decide. The mass of the communi- 
ty cannot be called to the aid of any one ofthe constituent elements of the government, 
in any other mode than that pointed out by the fundamental law. If such a prac- 
tice should be sanctioned, every case of doubtful propriety would be referred to the 
decision of the ballot box, by faithless legislaturs, anxious to escape the reponsibility 
of their position. It is not denied that in contemplating important changes in ex- 
isting laws, the constituent should be consulted, but the legislature must adopt this 
will in the form of a statute, before it can have the force of a law. It is urged that 
this system of legislation has become legitimated by long custom, and our attention 
has been called to several supposed instances. Did these really exist, they would 
cause hesitation in arriving at a conclusion adverse to the validity of the action im- 
peached in this case, but would not justify us in declining to express the conclusion 
that the legislature has transcended its authority. In questions of property an error 
of long standing may be permitted to stand, because the correction might produce 
more mischief than would be worked by its continuance. But such an argument 
has no place where the error threatens the political existence of a State. With the 
exception however, of a single class of modern origin, we think no legislation, of a 
similar character to this, can be found.” 


The cases of municipal corporations clothed with the power to make by- 
laws ; the Actsof Assembly in relation to common schools ; the non intercourse 
acts of Congress of March, 1809, and May, 1810; and the Act of Assembly 
of the 14th of April, 1835, which submitted to the citizens of the State, the 
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question whether a convention should be holden ; having been successively 
examined, and the distinction between them and the Act under considera- 
tion pointed out, they go on to say :— 


“The right exercised by Congress of erecting the public domain, from time to 
time, into territories, and organizing them for the purposes of government, by 
authorizing the election of executive, judicial, and legislative officers, and conferring 
on the latter the power to make laws subject to the approval of Congress, affords no 
argument against the view taken by this Court, as that power is expressly granted 
by Act 4, sec. 3, of the constitution of the United States. The only class of acts 
which seem to sustain the one under consideration, are a series commencing about 
the year 1839, and coming down to the present day, acts providing all the details 
necessary for the erection and government of poor houses, in the counties named in 
these acts, and leaving the question of the erection of the house to the decision of 
the people of the county: whether these acts can be distinguished in principle from 
that under consideration, it is not now necessary to decide. If they be unconsti- 
tutional, they serve to show how a dangerous practice may creep unnoticed into 
the legislature, but they cannot justify its continuance.” 


The Court then declared the Act inoperative and void, and reversed the 
decision of the Quarter Sessions of Allegheny County. 

Judge Coulter delivered the dissenting opinion of himself and Judge 
Burnsides. As under the Act of Assembly of April the 11th, 1845, this opin- 
ion will not be published in the State Reports, we shall, in order to preserve 
it for the use of the profession, insert it in full in a subsequent number. 


Sepucrion.—The case of Davies v. Williams, reported on page 90 of 
this number of the Journal, decided, on principles, sound in England, and 
no doubt equally so in this country, that the right of a parent to damages 
for the seduction of his daughter, is so entirely founded upon the assumption 
of service that if it can be shown from the actual relation of the parties at the 
time, thatthe parent can have suffered no pecuniary injury, all compensation 
for so grievous a wrong is unattainable at law. Certainly, as presented in 
this case, it is a wrong without an adequate remedy, and calls for legislative 
interference. We copy a sound article on this subject, from the London Jurist 
of September last. 


“ The principle, if principle it can be called, of this law, bad and revolting as it 
is, does not always produce injustice. It may be, and no doubt is, very painful to 
the feelings of a parent, to be able to punish the seducer of his daughter, only 
through the circuitous mode of an action founded on an allegation, which, besides 
being in nine cases out of ten actually false, assumes, as the sole wrong done to the 
plaintiff, that which is merely a trifling, and most frequently unimportant, conse- 
quence of the wrong ; and assumes, that the only value of his child, in the plain- 
tiff’s eyes, is her labour, as though she were his horse or his ox. 

“ But, however revolting this may be, since juries are at liberty in actions of this 
nature to consider (upon what principle, is not at all intelligible) the wounded feel- 
ings of the plaintiff, under certain circumstances, justice, substantial though rough, 
is done, though done in.a very clumsy way. But the principle of the right to sue 
being founded on a totally false assumption, must, of necessity, if correctly followed 
out and applied, produce, under certain circumstances, a total denial of justice. 
For herein is the difference between a law founded on a true and rational principle, 
and one that is founded on a false principle. ‘The former may not always work 
full justice, owing to defective forms of proceeding, or the misapplication of it, 
caused by erroneous reasoning in deducing consequences from the rule ; that is, it 
may not work all the good that it ought, or it may even sometimes be so employed as 
actually to work a wrong; but it does so not of its ewn nature or by force of its 
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own qualities. On the contrary, where the principle of a law is false and vicious, 
it requires a given state of facts for its object, in order to be capable of avoiding 
wrong ; it requires regulation and moulding, and in fact distortion, to be rendered 
capable of working justice, even under favourable circumstances; and when un- 
favourable circumstances are presented to its operation, then, the more sound and 
logical is the reasoning applied to deduce consequences from it, the more pernicious 
and unjust is its operation. 

“ The case very lately decided of Davies v. Williams, elucidates and confirms most 
completely this doctrine, and exposes, in the most marked manner, the cruelty as 
well as absurdity of our law of seduction. In that case the plaintiff's daughter had 
been in the service of the defendant, and had been seduced by him. She left his 
service in a state of pregnancy, and went to her mother and lived with her in a 
state of service till after the birth of a child. The mother brought her action in 
the usual form. It was held that she could not sue, because the trespass which 
caused the loss of service, was not committed while the relation of mistress and ser- 
vant existed between the mother and daughter. That the case was rightly decided 
in point of law it would hardly be respectful to doubt, when one sees that it was 
decided by the whole Court unanimously, and after an elaborate argument; but 
besides, the reasoning on which it was decided is in itself plain and conclusive. 
The principle on which the right of action is grounded, being solely that the de- 
fendant has injured the plaintiff's servant, whereby plaintiff servitium amisit, and 
having no reference at all to the wrong done to the parent qua parent, how could 
any ingenuity deduce from such a principle, that, because a person has injured a 
servant so that she is not able to work, and I take that servant, I can have an action 
against the person who has injured her? The defendant, in Davies v. Williams, 
clearly had never injured the plaintiff’s servant, but the plaintiff chose to take into 
her service an incapable servant. It was as if she had bought a lame horse, and 
then had brought an action against the person who had antecedently injured the 
horse. Accurate reasoning being therefore employed in applying the rule to the 
circumstances in Davies v. Williams, neccessarily produced a failure of justice. If 
the principle of the law had been that a parent is entitled simply as parent, to a 
remedy for the injury done to him by the seduction of his daughter, then, in such 
a case as Davies rv. Williams, the circumstance which enabled the defendant 
altogether to elude punishment, viz., his having seduced the woman while he 
was her master, would in law, as it unquestionably would in morality, have been 
Rn aggravation of the injury. And instead of escaping wholly, he would probably 
have been punished, as he ought to have been, by heavier damages. As the law 
stands, he was in a better position, because he committed the injury for which he 
was sued, under circumstances aggravating his culpability. We are not, it will 
clearly be understood, quarrelling with the decision. It appears to us, that it was 
so right, that a different decision could not have been arrived at by men reasoning 
soundly from an established principle. But we quarrel with the continuance of a 
principle so false, that injustice is worked, not by misapplying it, but by the most 
careful and correct application of it. If seduction be no real injury ; if the weli- 
being and morality of society do not require it to be in any degree punished or re- 
pressed, let it be so declared ; but if it be an injury at all, it is so as an mjury to the 
sense of honour and to the happiness of the individual and of the parents, not as 
causing merely a suspension of the power of labouring ; and the right to sue ought 
to be founded on that which really is the injury, not on that which may or may 
not be a consequence of the injury, and when it is, is rarely an injury in itself of 
any magnitude. Practically the law gives a remedy only to those who, perhaps, 
least require and deserve it; for, unquestionably, a certain degree of coarseness of 
mind and insensibility appear almost necessary ingredients in the willingness to 
become a plaintiff in an action where a parent seeks for damages, on the ground 
that his daughter has, by being seduced, been rendered less available to him as a 
hewer of wood and drawer of water.” 
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INTERNATIONAL Law.—A case involving some interesting points of inter- 
national law, was decided last spring in the French courts. Believing that 
it will amuse, if not instruct the readers of our Journal, we have gathered 
the details from the Gazette Des Tribunaux, of Paris, and give them as 
tollows:— 

The parties litigant were M. Solon, a distinguished member of the 
French bar on the one side, and no less a potentate than Mehemet Ali, the 
well known Viceroy of Egypt, on the other. 

It appears, that Mehemet Ali had determined to establish at Cairo, a 
schoo] for the instruction and education of youth to be employed in the pub- 
lic service. With this view, he directed Artim Bey, his Secretary of State, 
to employ a competent person to superintend the establishment. Artim 
Bey, through his agent M. Macarel, a Counsellor of State of France, offered 
the post to M. Solon, who accepted the mission, and after obtaining a royal 
ordinance authorizing him to enter into the contract with Mehemet Ali, 
departed in the year 1844, for Egypt. The terms upon which he accepted 
the charge were, a salary of 15,000 francs a year, and a residence befitting 
his rank and station in the neighbourhood of the school. In consequence of 
some difficulties with the Viceroy, M. Solon returned to France in the 
month of August, 1845. He alleged that the Viceroy had dismissed him 
Without a p'ausible pretext, and that he had been forced to submit to the 
power of the Pacha. 

On arriving at Marseilles, he attached, in the hands of the merchants re- 
siding there, a quantity of valuable goods and merchandise belonging to 
the Egyptian government, and summoned the Vigeroy before the Civil 
Tribunal of the Seine; laying his damages at 100,000 francs, the amount 
of his salary for six years, and the expenses of his voyage to Egypt and re- 
turn to France. Judgment by default was rendered in favour of M. Solon 
against the Viceroy, and the cause was now heard by the same tribunal 
upon a motion to open this judgment. 

M. Odilon Barrot appeared for his Highness the Viceroy of Egypt. He 
contended that a foreign government could not be summoned before a do- 
mestic tribunal, for a personal action growing out of an act essentially 
governmental. It is a question without the pale of the ordinary civil code, 
strictly belonging to the law of nations. You are, in fact, called upon to 
decide, whether a foreign government can be dragged before a French tri- 
bunal, for an act of its own sovereignty. The first principles of the law of 
nations, are opposed to this. It is, in effect, destroying the existence of 
government. All the writers upon this subject, Montesquien, Vatel, Puf- 
fendorf, clearly lay down the principle, of the independence of one govern- 
ment of another; and agree, that the domestic forum of one State, cannot 
entertain jurisdiction of the acts of a foreign government. Jurisdiction 
grows out of sovereignty. In order that the French tribunals should have 
cognizance of this case, you must admit that the jurisdiction exists inde- 
pendent of the sovereignty. In this view, the principles are so well settled, 
that the Viceroy could not accept a French tribunal for his judge, without 
abdicating his sovereignty. 

M. Solon had insinuated, that he had been forced to leave Cairo, because 
he taught doctrines more or less in harmony with the principles of the 
Egyptian government. Admitting this to be true, still, what power has a 
French tribunal to interfere with an act of the government of Mehemet 
Alit The absurdity of the thing is self evident. 

In conclusion, he submitted, that it was abundantly clear, that this Court 
had no jurisdiction over either the person of the Viceroy, or the subject 
matter of the suit. 

M. Solon in person, admitted, that no seizure could be made of property 
in the domicil of an ambassador, nor in the hands of a foreign potentate, 
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whilst traversing the territory. But if he transacts business in France, if 
he possesses there merchandise or moveable property, of any description 
whatever, it is certainly subject to seizure. He cited Martin, Vatel, Kluber 
and Wheaton. By the treaty of 1846, the Viceroy was a subject of the 
Porte. He can enjoy none of the privileges of sovereignty. The law of 
nations, and the international Jaw, established among christian nations, is 
entirely different from that, which regulates the relations between European 
sovereignties and the nations of the East. The international law was 
founded at the period of the crusades by the Christian powers against the 
Mussulmans. The principles of their government, and their laws, are so 
much opposed to European institutions, that a christian cannot be tried be- 
fore a mussulman tribunal. M. Solon cited Wheaton and Schnaly, Law of 
Nations, and the treaties of 1542 and 1740. 

The Tribunal rendered the following decree: 

Inasmuch as by the law of nations, the French Tribunals have no juris- 
diction over foreign governments except in the case of immoveable property 
possessed by them, which is governed by the law of the forum; and also, 
as the action here brought by M. Solon, is a personal action involving a 
contract made with the Egyptian government, and not with an individual, 
and the breach of which has caused a personal injury: seeing, also, that 
the injury complained of here, grows out of an act of government between 
itself and an individual employed by it, who was bound to understand the 
terms of his employment, into which, and into the injuries arising from the 
infraction of which, this tribunal possesses no authority to inquire, it also 
appearing that this is,an attempt to sustain a seizure of property belonging 
either to the Egyptian government, or to Mehemet Ali personally, in order 
to recover from the Egyptian government the sum of one hundred thou- 
sand francs: , 

This Court decrees, that it has no jurisdiction over the subject matter 
of the suit, and that the judgment rendered against Mehemet Ali, be 
therefore set aside. 


New Jublications. 


Reeies sur LA Proression p’Avocat, suivies, Ir. des lois et réglements 
qui la concernent ; 2d. des precedents du conseil de |’ordre des Avocats, a 
la Cour Royale de Paris ; avec des notes historiques et explicatives: par 
Motor, Avocata la Cour Royale, membre du Conseil de l’ordre. A Paris, 
chez Joubert ; Rue des Grés; No. 14, pres l’Ecole de Nort, 1842. 


We met with this volume some years ago, and satisfied ourselves from a 
hasty glance, that it deserved a closer perusal. We have lately had occa- 
sion to turn to it again, and find so much that is interesting in its pages, 
that we cannot refrain from presenting it to our readers. We do so, how- 
ever, not with the design of entering into any review or criticism of its 
matter. We mention it, for the present, simply with reference to a topic 
which, under its title, we wish to introduce to their notice. 

The subject of the morals and deportment of the bar, is one of deep interest 
and importance. There are, in every professional community, however 
low its standard of propriety may be, rules of conduct whose authority is 
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tacitly recognized, and whose influence is steadfast and undoubted. In legal 
societies, this is especially the case. At every turn these rules avail. In 
the struggle of the forum, and the intercourse of the office ; in the collision 
of the trial, and the calmness of consultation; in the warmth of strife, and 
in the spirit of compromise ; under the eye of the judge, and in the presence 
of the client, they are every moment applicable. They moderate the 
warmth of advocacy, they abate the heat of attack and defence, they protect 
negotiation, they disarm suspicion, they prevent intrusion, they mark a 
common enemy. With them, we are a band of brethren, more or less 
united ; without them, we are foes, and every step is among traps and pit- 
falls. No outside observer can imagine how necessary this meagre code 
is, to the comfort and quietness of such a society. 

But the subject is not only of importance to members of the profession. 
It touches the good order and permanence of our government. No stranger 
reaches our shores, who is not impressed with the influence of the lawyer. 
For good or evil he is everywhere. In every department of state, in every 
popular commotion, in every social movement. His voice is heard where- 
ever an end is to beaccomplished. It isin vain to raise the cry, “ no lawyers 
to rule us ;” it is in vain to spread libels over the public prints; it is in vain 
to cast up the mire of prejudice. When the people ferment, the lawyer 
rises to the surface, and takes the foremost position and the first reward. 

How long this is to last,—what changes are in progress,—when all pro- 
fessions are to sink in social tumult,—whether popular developement is to 
bring about a day when the field shall be the forum, and every man his own 
advocate,—these are questions. But we are not now dealing with predic- 
tion. Our purpose is more practical. We take our country as we find it. 

To purify and exalt so powerful a body,—to strengthen and direct its con- 
servative tendencies,—to multiply motives for brotherhood and cohesion,—to 
create a deeper interest in building up, than in breaking down,—to foster an 
internal police, are the manifest suggestions of our system. The lawyer 
sees in such a course his own best interest and advancement, the state, its 
safety and security, society its just tone and balance. 

Palpable as the truth of these remarks must be, to every one who looks 
about him, no hand is raised to do the work. Our cities swarm with men 
of the law. They descend through all grades of merit and position. " = 
do whatever their hands find to do. They struggle each for his own good, 
interest, and reputation. They are selfish and sordid in the game of 
life, eager and adroit in the pursuit of wealth. And which of them in all 
the stages of his progress, pauses to bethink him, that he is one of a special 
class,—of a peculiar order; and that he owes an earlier and higher duty to 
his profession than to himself. 

But the fault is not one of mere omission. The tendency of the age is 
clearly marked. The voice of the multitude is against the legal community. 
Leveling begins with the mount of justice. Ina sister State, systems are 
tottering to their downfall, and innovation and experiment, walk about the 
ruins. ‘The day is past when the lawyer can call upon the legislature to 
assert his rights. The bar finds no favour*at the ballot box. The influence 
which impresses the stranger, arises from individual energy and not from 
association. A cry is going out over the land. Radicalism is infectious 
as the pestilence. The tide of popular will, must soon sweep away our 
prerogative, unless we stay its waters. , 

The remedy is not from without. It is from within. We need not in- 
crease our numbers, we need not declaim against the spirit of the age. Ag- 
pressive association may be dangerous or imprudent. The work must be 
one of internal reformation ; a reformation having two distinct objects, union 
and purity. 

What is our individual, and what our social duty? It is part of our 
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short-coming, that we do not meet these questions. To invite ill will, to 
lancet corruption, to lift the veil from wrong, to make enemies for con- 
science’s sake, are not pleasant labours. But is it manly to sleep and to 
forbear ! 

Al! good is done by approximation. The stream will be dammed at last, 
if every wayfarer casts in his pebble. When duty presses upon the earnest 
mind opportunity is not wanting. From day to day, from hour to hour, in 
his very walks, the willing man may do the bidding of his conscience. But 
if comfort and repose are to rule us, our way will soon be clogged with 
brambles and overrun with weeds, and reptiles will cast their slime upon 
us, at every turn in the thoroughfares of life. 

We offer these remarks for what they are worth. We may hereafter 
deal with the subject again. There are in this volume, noble texts from 
which we may preach closely and profitably to the profession. And if we 
can rouse one reformer, or awaken any enthusiasm in the cause of good 
morals and manners, we shall have cast our pebble into the current of 
abuse. 


A Practican TREATISE ON THE Law or Costs in PennsyLVANIA, With the 
decisions of the Courts thereon, and a view of the remedies for taking il- 
legal fees. By Frepertck C. Briguriy, Esq., Counsellor at Law. 
Philadelphia, James Kay, Jun., & Brother, 1834 Market street. Pitts- 
burg, Kay & Company, 1847. 


The analysis of this book shows that it covers topics, which are the con- 
stant subjects of professional embarrassment. Chapter Ist treats of the 
plaintiff's right to costs, Chapter 2nd of the defendant’s, Chapter 3rd of costs 
in actions by and against particular defendants, Chapter 4th of costs in par- 
ticular actions and proceedings, Chapter 5th, of general provisions in re- 
gard to costs, Chapter 6th, of costs upon an indictment, and Chapter 7th, of 
fees. Now these are the very points which, to a practitioner, are constant 
subjects of annoyance, and yet, which from their minuteness have, hereto- 
fore, with scarcely a single exception, escaped the attention of text writers. 
Treatises on equity and common law, on pleading, practice, and evidence, we 
have in abundance, but Mr. Brightly is the first American lawyer who has 
thought proper to collect the authorities on a subject, which, from the utter 
want of system for which it is distinguished, most needs to be set in order. 
The work has been faithfully and unambitiously executed, and a curious 
glance at the table of cases, by which it is very properly attended, shows that 
no reported decision, haseluded the author’s eye. The undisciplined multitude 
of cases with which this branch of the law abounds, has been pressed into ser- 
vice, and put into such regular training, that the practitioner can now find 
division and sub-division in its proper place, ready to be made use of for any 
specific duty. We trust that the publisher will find that the work will 
meet a ready sale. That ultimately it will work its way into constant and 
familiar use, there can be no doubt in the mind of any one who is acquainted 
with the merits of its execution, and the importance of the gap it fills. 








